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PROTECTIVE COVENANTS AND EASEMENTS 
OF JACOBY FARM 

THESE PROTECTIVE COVENANTS AND EASEMENTS OF JACOBY FARM 
CCovenants", as hereinafter more fully defined) are made and entered into the date and year 
hereinafter set forth by RICI-WOND AfvIBRICAN HOMES OF COLORADO, JNC., a Delaware 
corporation ("Declarant", as hereinafter more fully defined). 

RECITALS 

A. Declarant is the mvner of that certain real property in the County of Weld, Town of Windsor 
("Town"), State of Colorado, which is described 011 Exhibit A; attached hereto and incorporated 
herein by this reference ("Property", as hereinafter more fully defined). 

B. Declarant desires to subject and place upon the Property certain covenants, conditions, 
restrictio11S, easements, reservations, rights-of-way, obligations, liabilities and other provisio11S. 

C. These Covenants do not create a Comm.on Interest Comm.lmity, as defined by the Colorado 
Common Interest 0vw.ersbip Act at C.RS. §38-33.3-103(8); therefore, these Covenants shall not be 
govemed by the Colorado Common Interest Ownership Act. 

D. Pursuant to C.R.S. § '32-1-1004(8), it is the intention of the Declarant, in imposing these 
covenants and easements on the Property, to empower the Metropolitan District (as defined herein), 
a metropolitan district that provides service to and governs the Property, to furnish covenant 
enforcement, easement services, and design review services, as is more particularly described 
herein, and to use revenues therefor that are derived from the Property. 

DECLARATION: 

NOW, THEREFORE, Declarant hereby declares that the Property shall be held, sold, and 
conveyed subject to the following covenants, conditions, restrictio11S, easements, reservations, 
rights-of-way, obligations, liabilities, and other provisions set forth herein. 

ARTICLE 1. DEFINITIONS 

Section 1.1. Builder. 

"Builder" means (i) any Person who acquires one or more parcels of the Property for the 
purpose of constmcting a residence on each such parcel for sale, and/or rental, to the public, who is 
designated as a Builder by Declarant, and (ii) any Person designated as a Builder by Declarant who 

~ ~ ~ <3;.cqui:res one or more parcels of the Property for sale to any Person fitting the description in Section 
~=-.3liij (i) and/ or for constmcting a residence on each such parcel for sale, and/ or rental, to the public. 
"' 0 

,.~ of ~ Section 1.2. Covenants. 

"Covenants" means these Protective Covenants and Easements of Jacoby Farm, as 
~ended and supplemented. 
l:i N Section 1.3. Declarant. 

) "Declarant11 means Richmond American Homes of Colorado, Inc., a Delaware corporation, 
,,,...<lJ and/or any other Person to whom the Declarnnt may assign one or more of the Declarant's 1ights 
'-.) under these Covenants (which shall be the extent of the Declru:ant's rights to which such assignee 
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succeeds); provided, that no assignment of any Declarant 1ights shall be effective unless such 
assignment is duly executed by the assignor Declarant and recorded in Weld County, Colorado. In 
lieu of such an assignment, at any tin1e(s) during the Declarant Control Period, the Declarant may 
determine to contract with the Metropolitan District for the Metropolitan District to provide 
covenant enforcement services related to the Declarant' s rights hereunder. 

Section 1.4. Declarant Control Period. 

"Declarant Control Period" means the period of time commenc:ing on recordation of these 
Covenants in Weld County, Colorado, and expiring upon conveyance by Declarant of all of the Lots 
to Owners other than Declarant 01· Builders. 

Section 1.5. Design Review Committee or DRC. 

"Design Review Committee11 or 11DRC11 means the advisory committee appointed by the 
Declarant until termination of the Declarant Control Period, and thereafter appointed by the 
Metropolitan District, all as provided in Section 2.1 of these Covenants. The DRC shall review 
requests for design review approval and malce reco1DD1e11dations, for their approval or disapproval, 
to the Declarant until termination of the Declarant Control Period, and thereafter to the governing 
board of fue Metropolitan District, as more fully provided in these Covenants. 

Section 1.6. Improvements. 

"Improvements11 means all exterior improvements, structmes, and any appmtenances 
thereto or components thereof of every type or kind, and all landscaping features, including 
buildings, outbuildings, swimming pools, hot tubs, satellite dishes, tennis courts, patios, patio 
covers, awnings, solar collectors, painting or other :finish materials on any visible structure, 
additions, walkways, sprinkler systems, garages, driveways, fences, including gates in fences, 
basketball backboards and hoops, swingsets or other play structures, screening walls, retaining 
walls, stairs, decks, landscaping, hedges, windbreaks, plantings, trees, shrubs, flowers, vegetables, 
sod, gravel, bark, exterior light :fixtures, poles, signs, exterior tanks, and· exte1ior air conditioning, 
cooling, heating and water softening equipment, if any. 

Section 1.7. Lot and Lots. 

"Lot" means each platted lot that is now or hereafter included in the real property described 
on the attached Exhibit A, as the same may be subdivided or replatted form time to time ( and "Lot" 
shall include all lots created as a result of such subdivision or replatting), as well as any othe1· platted 
lots now or hereafter included in any real property annexed to these Covenants. "Lots" shall mean 
more than one Lot. 

Section 1.8. Metropolitan District. 

"Metropolitan D.istrict11 means Jacoby Farm Metropolitan District, and/or any other 
metropolitan district, to whom the then~Metropolitan District may transfer or assign any or all of the 
rights and duties of the Metropolitan District under these Covenants. Each such assignment or 
transfer, if any, shall be effective upon recording in Weld County, Colorado, of a document of 
transfer or assignment, duly executed by the then-Metropolitan District. 
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"Owner" means each fee simple title holder of a Lot, including Declarant, any Builder and 
any other Person who owns a Lot, but 'does not include a Person having an interest in a Lot solely as 
security for an obligation. . 

Section 1.10. Person. 

"Person" means a natural person, a corporation, a limited liability company, a partnership, a 
trust, a joint venture, an unincorporated association, or any other entity or any combination thereof 
and includes each Owner, the Declarant, each Builder, the Metropolitan District, the governing 
body of the Metropolitan District, and the DRC. 

Section 1.11. Property. 

"Property" means the real estate described on the attached Exhibit A, as supplemented and 
amended, as the same may now or hereafter be improved, and as the Declarant may now or 
hereafter subdivide or resubdivide any portion thereof; provided, however, fuat the Property shall 
not include any property that has been withdrnwn as provided in Section 5 .6 hereof. 

ARTICLE2. DESIGN REVIEW 

Section 2.1. Composition ofDRC. 

The DRC shall. consist of three (3) or more people. Until termination of the Declarant 
Control Period, as provided in Section 1.4 of these Covenants, the Declarant has the right to appoint 
the DRC; subsequent to such date, the DRC shall be appointed by the governing board of the 
Metropolitan District. The appointments of all then-cunent members of the DRC who were 
appointed by the Declarant shall automatically terminate at such time as the Declarant's power to 
appoint members of the DRC expires. 

Section 2.2. Design Review Requirements. 

2.2.1. Except as provided in Section 2.4 below, No Improvements shall be 
constructed, el'ected, placed, altered, planted, applied, installed or modified, upon any Lot, unless 
said Improvements are in full compliance with the provisions of these Covenants and the Guidelines 
(as hereinafter defined). At least two (2) sets of complete plans and specifications of proposed 
Improvements (said plans and specifications to show exterior design, height, materials, color, and 
location of the Improvements, plotted horizontally and vertically, location and size of driveways, 
location, size, and type of landscaping, fencing, walls, windbreaks and grading plan, as well as such 
other materials and information as may be required by the DRC), shall have been first submitted to 
the DRC for review, and then approved in "Wliting ( after recommendation by the DRC) by the entity 
with design approval rights under these Covenants, which is the Declarant until expiration of the 
Declarant Control Period and thereafter the governing board of the Metropolitan District 
(hereinafter, the entity with design approval rights under these Covenants is referred to as the 
"Authorized Entity"). 

2.2.2. The DRC and the Authorized Eniiiy shall exercise their reasonable 
judgment to ihe end that all Improvements conform to and harmonize with the existing 
sunoundings, residences, landscaping and structures. However, neiiher the DRC nor the 
Authorized Entity vrul review or approve any proposed Improvement regarding whether the same 
complies with governmental requirements. Rather, as provided in Section 2.2.3, below, the 
applicant is also required to submit proposed Improvements to the applicable governmental entities 
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for a detemrination of compliance -with governmental requirements, In its review of such plans, 
specifications and other materials and information, the DRC may require, as a condition to 
considering an approval request, that the applicant(s) pay and/or reimburse the DRC and/or the 
Authorized Entity, as applicable, for the expenses incurred in the process of review and approval or 
disapproval. 

2.2.3. In addition to the foregoing review and approvals, and notwithstanding 
anything to the contrary in these Covenants, the construction, erection, addition, deletion, change or 
installation of any Improvements shall also require the applicant to obtain the approval of all 
govemmep.tal entities with jurisdiction thereover, and issuance of all required permits, licenses and 
approvals by all such entities. ,Vithout limiting the generality of the preceding sentence, issuance of 
building permit(s) by the Town, if required, shall be a precondition to commencement of any 
construction of, alteration of, addition to or change in any Improvement. 

2.2.4. The Authorized Entity may, at any time, appoint a representative to act 
on its behalf If so, then the actions of such representative shall be the actions of its assignor, 
subject to the right of appeal as provided below. However, if such a representative is appointed, 
then the entity with design approval rights under these Covenants shall have full power over such 
representative, including the power to at any time withdraw from such representative any of such 
representative's authority to act on behalf of the assignor and the power to at any time remove or 
replace such representative. 

Section 2.3. Guidelines. 

The Authorized Entity has the authority to promulgate architectural standards, rules, regulations 
and/or guidelines ( collectively the "Guidelines") to interpret and implement the provisions of this 
Article and these Covenants; but the Guidelines shall not be in conflict with any requirement of 
applicable law or regulation, nor shall the Guidelines be in conflict with these Covenants, nor shall 
the Guidelines single out environmental sustainability measures because environmental 
sustainability measures are addressed elsewhere. Such provisions may include: clarifying the 
designs and materials that may be considered in design approval, requirements for submissions, 
procedural requirements, specification of acceptable Improvement(s) that may be installed without 
prior review or approval; and permitting the Authorized Entity, with respect to any violation(s) or 
alleged violation(s) of any of these Covenants and/or the Guidelines, to send demand letters and 
notices, levy and collect fines, and negotiate, settle and talce any other actions. In addition, such 
provisions may provide for blanket approvals, interpretations, or restrictions. By way of example, 
and not by way of limitation, such provisions may state that a certain type of screen door will be 
acceptable and -will not require approval, or may state that only one or more types of fences are 
acceptable and no other types will be approved. All Improvements proposed to be constructed, and 
any Guidelines that are adopted, shall be done and used in accordance -with these Covenants. 

Section 2.4. Declarant's and Builder's Exemption 

2.4.1 TI1e Declarant shall be exempt from the provisions of this .Aiticle, except for the 
requirements contained in Section 2.2.3 hereof. This exemption shall automatically terin:inate upon 
the expiration ofthe Declarant Control Pe1iod. 

2.4.2 Notwithstanding anything to the contrary contained in theses Covenants, as long as a 
Builder has received design approval from the Declarant, such Builder shall be exempt from the 
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provisions of this Article, except for the requirements contained in Section 2.2.3 hereof This 
exemption shall automatically terminate upon the expiration of the Declarant Control Period. 

Section 2.5. Procedures. 

The DRC shall review each request for approval and make recommendations to the 
Authorized Entity within forty-five (45) days after the complete submission of the plans, 
specifications and other materials and infomiation which the DRC may require in conjunction 
therewith. If the. DRC fails to review and malce such recommendations on any request within forty
five (45) days after the complete submission of the plans, specifications, materials and other 
info1mation with respect thereto, the applicant may submit its request for approval directly to the 
Authorized Entity. The DRC shall not be required to maintain records of plans, specifications or 
other documents or information that have been submitted to it for approval. 

Section 2.6. Vote 

After consideration of the recommendations of the DRC on any hnprovement submitted for 
design approval, the af:fumative, majority vote of the Authorized Entity shall constitute approval of 
such matter, unless the Authorized Entity has appointed a representative to act for it~ in which case 
the decision of such representative shall conu:ol. That is, under these Covenants, the DRC is 
directed to review Improvements submitted for design approval, and make recommendations to the 
Authorized Entity, who decides with respect to such application. 

Section 2. 7. Prosecution of Wark After Approval. 

After approval of any proposed Improvement, the proposed Improvement shall be 
accomplished as promptly and diligently as possible and in complete conformity with all conditions 
and requirements of the approval. Except for the Declarant or Builders, failure to complete the 
proposed Improvement within one (1) year after the date of approval of the application or to 
complete the Improvement in c9mplete conformance with the conditions and requirements of the 
approval, shall constitute noncompliance; provided, however, that the Auihorizecl Entity may grant 
extensions of time for completion of any proposed Improvements. Non-compliance with any 
provision of these Covenants may result in any of the remedies that are provided for in Section.5.1 
of these Covenants. 

Section 2.8. Notice of Completion. 

Upon the completion of any Improvement, the applicant for approval of the same shall give 
a written 11Notice of Completion" to the DRC. Until the date of receipt of such Notice of 
Completion, the DRC shall not be deemed to have notice of completion of any Improvement on 
which approval has been sought and granted as provided in this Article. 

Section 2.9. Inspection of Work. 

The DRC, or its duly authorized representative, shall have the right to ~pect any 
hnprovement prior to 01· after completion to determine whether or not the proposed Improvement is 
being completed or has been completed in compliance -with the approval granted pursuant to this 
.Article. However, such right of inspection shall terminate siA.1:y (60) days after the DRC has 
received a Notice of Completion from the applicant unless the DRC has been unable to inspect the 
Improvement due to events outside. of the control of the DRC. In such event, the time period for 
inspection shall be extended until the DRC is reasonably able to conduct the inspection, but in no 
event longer than one hundred twenty (120) days after the DRC receives a Notice of Completion. 
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Section 2.10. Notice ofNoncompliance. 

If, as a result of inspections or otherwise, the DRC determines that any Improvement has 
been done without obtaining the required approval, or was not done in substantial compliance with 
the approval that was granted, or was not completed within one (1) year after the date of approval 
( except for the Declarant and Builders, who are not subject to such time requirement), subject to any 
extensions of time granted pursuant to Section 2.7 hereof, the DRC shall notify the applicant in 
writing of the noncompliance; which notice of noncompliance shall be given within ninety (90) 
days after the DRC receives a Notice of Completion from the applicant. The notice of 
noncompliance shall specify the particulars of the noncompliance. Notwithstanding the foregoing, 
if the DRC has been unable to inspect the Improvements due to events outside of the control of the 
DRC, the time period for inspection shall be extended until the DRC is reasonably abl~ to conduct 
the inspection, but in no event longer than one hundred twenty (120) days after the DRC receives a 
Notice of Completion. 

Section 2.11. Correction ofNoncompliance. 

If the DRC detennines that a noncompliance exists, the Person responsible for such 
noncompliance shall remedy or remove the same, and retum the subject property or structure to its 
original condition, within a period of not more than forty-five (45) days from the elate of receipt of 
the notice of noncompliance. If such Person does not comply with the ruling within such peiiod, the 
DRC, or the Authorized Entity may, at their option, record a notice of noncompliance against the 
Lot on which the noncompliance exists, may remove the non-complying Improvement or may 
otherwise remedy the noncompliance, and the Person responsible for such noncompliance shall 
reimburse the DRC or the Authorized Entity, as applicable, upon demand, for all costs and expenses 
incurred with respect thereto. 

Section 2.12. Cooperation. 

The DRC and the Authorized Entity each have the right and authority to enter :into 
agreements and otherwise cooperate with any other architectural review committees, or one or more 
other boards or committees that exercise architectural or design review functions, or any other 
Person, to increase consistency or coordination, reduce costs, or as may otherwise be deemed 
appropriate or beneficial by the DRC or the Authorized Entity. The costs and expenses for all such 
matters, if any, shall be shared or apportioned 'between such Persons and the Authorized Entity, as 
the Authorized Entity may determine. The foregoing shall include collection, payment, and 
disbursement of fees, charges, or other amounts. Additionally, the Authorized Entity shall have the 
right and authoiity at any time, and from time to time, to enter into agreements and otherwise 
cooperate with other architectural review committees, or one or more other boards or committees 
that exercise architectural review fimctions, to collect fees, charges, or other amounts which may be 
due to such entity and to permit any such entity to collect fees, charges, or other amounts which 
maybe due. 

Section 2.13. Access Easement to DRC and Authorized Entity. 

Each Lot shall be subject to an easement in favor of the DRC and the Authorized Entity, 
including the agents~ employees and contractors thereof, for pe1fonning any of the actions 
contemplated in this Article. If damage is inflicted, or a strong likelihood exists that it will be 
:inflicted, on any other property or any Lot, the Person responsible for the damage or expense to 
avoid damage, or the DRC, or the Authorized Entity, if either of the latter is responsible for such 
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damage, is liable for the cost of prompt repair. Further, the rights and easements granted in this 
Section may be exercised only during reasonable hours after reasonable notice to the Owner(s) or 
occupant(s) of any affected Lot; except that no such notice shall be required in connection with a11y 
exterior, 11011-intmsive maintenance; and except that in emergency situations entry upon a Lot may 
be made at any time, provided that the Owner(s) or occupant(s) of each affected Lot shall be 
notified of emergency ent1y as early as is reasonably possible. The interior of any residence shall 
not be subject to the easements provided for in this Section. 

Section 2.14. No Liability. 

The DRC, and the Authorized Entity, as well as any duly authorized representative thereof, 
shall not be liable in equity or damages to any Person by reason of any action, failure to act, 
approval, disapproval, or failure to approve or disapprove, in regard to any matter. In reviewing or 
approving any matter, the DRC, and the Authorized Entity, shall not be responsible for the safety, 
whether. structural or otherwise, of the Improvements submitted for review, nor the confom1a11ce 
with applicable building codes or other governmental laws or regulations, nor compliance with any 
other standards or regulations, and any approval of an Improvement by the Authorized Entity shall 
not be deemed an approval of any such matters. No Owner or other Person shall be a third party 
bene:ficiruy of any obligation imposed upon, rights accorded to, action taken by, or approval granted 
by the Authorized Entity. 

Section 2.15. Variance. 

The Authorized Entity may grant reasonable variances or adjustments from any conditions 
and resttictions imposed by these Covenants to overcome practical difficulties or prevent 
unnecessary hru·dships arising by reason of the application of any such conditions and/or 
restrictions. Such variances 01· adjustments shall be granted only in case the granting thereof shall 
not be materially detrimental or injU1ious to the other property or improvements in the 
neighborhood and shall not militate against the general intent and pmpose hereof However, any 
variance that may be gra11ted under this Section is only a variance from the requ:u:ements of these 
Covenants, and is not a variance from the requirements of the Town or any other governmental or 
quasi-governmental agency or entity. 

Section 2.16. Waivers; No Precedent. 

The approval or consent of the Authorized Entity, or any representative thereof, to any 
application for approval shall not be deemed to constitute a waiver of any right to withhold or deny 
approval pr consent by such Person, as to any application or other matters whatsoever as to which 
approval or consent may subsequently or additionally be required. Nor shall any such approval or 
consent be deemed to constitute a precedent as to any other matter. 

ARTICLE 3. RESTRICTIONS 

Section 3.1. Town Requirements; Additional Restrictions. 

Notwithstanding anything in these Covenants to the contrruy, the Properly fa subject to all 
requirements, covenants, restrictions, ordinances, regulations, and other matters of the Town, 
including those' stated on the recorded plats of the Property, or any portion thereof, as well as on all 
other documents recorded. in the office of the Clerk and Recorder of Weld County, Colorado, as 
amended. Iu addition to, and not in substitution of, Town requirements, the Declmant declru·es that 
all of the Lots shall be held and shall henceforth be sold, conveyed, used, improved, occupied, 
owned, resided upon a11d hypothecated, subject to the following provisions, conditions, limitations, 
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restrictions, agreements and covenants, as well as those contained elsewhere in these Covenants. 
Notwithstanding anything to the contrary, any of the provisions, conditions, limitations, restrictions, 
agreement or covenants contained in these Covenants may hereafter be modified or supplemented in 
any respect as to any portion(s) of the Property by one or more documents that are approvec;l in . 
vVtiting by the Declarant and recorded in the office of the Clerk and Recorder of Weld County, 
Colorado, provided that if any such modification or supplement affects any portion of the Property 
owned by a Person oilier than Declarant, the written consent of such Person or, in the case of a 
portion of the Property ovm.ed by multiple Persons, two-thirds (2/3) of such Persons, shall be 
required. 

Section 3.2. Residential Use; Professional or Home Occupation. 

Subject to Section 5.8 of these Covenants, Lots shall be used for residential use only, 
including uses which are customarily incident thereto, and shall not be used at any time for business, 
commercial or professional pmposes, except as otherwise provided in any Town-approved 
document governing the Property. Notwithstanding the foregoing, except to the extent the same is 
in violation of any Town rule, regulation, law, ordinance or statute, Ovm.ers may conduct business 
activities within their homes provided that all of the folio wing conditions are satisfied: 

3.2.1. the business conducted is clearly secondary to the residential use of the 
home and is conducted entirely wiihin the home; 

3 .2.2. the existence or operation of the business is not detectable from outside . 
of the home by sight, sound, smell or otherwise, or by the existence of signs indicating that a 
business is being conducted; 

3.2.3. 
within the Property; 

3.2.4. 
and 

the business does not ·result in an undue volume of traffic or parking 

the business conforms to all zoning requirements and is lawful in nature; 

3.2.5. the business conforms to the Guidelines as well as any rules and 
regulations that may be imposed by the entity with design approval 1ights under these Covenants. 

Section 3.3. Household Pets. 

No animals, livestock, birds, poultry, reptiles or insects of any_kind shall be raised, bred, 
kept or boarded in or on the Lots; provided, however, that the Ovm.ers and residents of each Lot 
may keep a reasonable number of bona fide household pets (including dogs, cats or other domestic 
animals), so long as such pets are not kept for any commercial purpose and ar·e not kept in such 
number or in such manner as to create a nuisance to any resident of the Lots. All household pets 
shall be controlled by their Owner and shall not be allowed off ihe Ovm.er' s Lot except when 
properly leashed and accompanied by the Owner or his or her representative, who shall be 
responsible for collecting and properly disposing of any animal waste. The entity with design 
approval rights under these Covenants has the right and authority to determine that dogs, cats or 
other household pets are being kept for commercial purposes or are being kept in such number or in 
such manner as to be unreasonable or to create a nuisance; or. that an Ovm.er or resident is in 
violation of the leash laws of the applicable jurisdiction or other applicable governmental laws, 
ordinances, or other provisions related to household pets; or that an Owner or resident is otherwise 
in violation of the provisions of this Section. In any such case, the Authorized Entity may take such 
action(s) as it may deem appropriate. An Ownel"s right to keep household pets shall be coupled 
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with the responsibility to pay for any damage caused by such pets, as well as any costs inc1med as a 
result of such pets. 

Section 3.4. Temporary Structures; Unsightly Conditions. 

. Except as otherwise provided in iliese Covenants, no structure of a temporaiy character, 
inclucfu1g a house iJ.·ailer, tent, shack, s1mage shed, or outbuilding shall be placed or erected upon 
any Lot; provided, however, iliat during the actual construction, alteration, repair or remodeling of a 
structure or oilier Improvements, necessary temporaiy strnctures for storage of materials may be 
erected and maintained by the Person doing such work. The work of constructing, altering or 
remodeling any structure or other Improvements shall be prosecuted diligently from the 
commencement thereof until the completion thereof. Further, no unsightly conditions, structures, 
facilities, equipment or objects shall be so located on any Lot as to be visible from a street or from 
any other Lot 

Section 3.5. Miscellaneous Improvements, fu addition to complying with Town 
requirements: 

3.5.1. No advertising or signs of any character shall be erected, placed, 
permitted, or maintained on any Lot oilier than a name plate of the occupant and a siJ.·eet number, 
and except for a "For Sale,1' "Open House," "For Rent,'1 or security sign of not more than :five (5) 
square feet in the aggregate; except iliat signs that are in accordance with ilie Guidelines or have 
been submitted to the DRC for review, and approved by the Authorized Entity prior to posting of 
such signs. Notwithstanding the foregoing, signs, advertising, or billboards used by the Declarant 
( or by any Builder wifu the express written consent of the Declarant) in connection wiili the sale or 
rental of the Lots, or otherwise in connection with development of or construction on the Lots, shall 
be permissible. · 

3.5.2. No cloilieslines, drying yards, service yards, wood piles or storage areas 
shall be so located on any Lot as to be visible from a street or from the ground level of any other 
Lot. 

3.5.3. No types of re:frigerating, coolfog or heating apparatus shall be pemritted 
on a roe£ Furth.er, no such apparatus shall be permitted elsewhere on a Lot except when 
appropriately screened and approved by the Authorized Entity. Without limiting the foregoing, 
conventional air conditioning units located on ilie ground of a Lot are permissible when approved in 
accordance with the preceding sentence. 

3.5.4. Except as may be pennitted by the Authorized Entity, no exterior radio 
antenna, television antenna, or other antenna, satellite dish, or audio or visual reception device of 
any type shall be placed, erected or maintained on any Lot, except inside a residence or otherwise 
concealed from view; provided, however, iliat any such devices may be erected or installed by the 
Declarant or by any Builder during its sales or construction upon ilie Lots; and provided :fi.uther, 
however, that the requirements of this subsection shall not apply to iliose nantenna" (including 
certain satellite dishes) which are specifically covered by the Telecommunications Act of 1996 
and/or applicable regulations, as amended. As to "antenna" (including ce1iain satellite dishes) 
which are specifically covered by the Telecommunications Act of 1996 and/or applicable 
regulations, as amended, the Auiliorized Entity shall be empowered to adopt rules and regulations 
governing the types of "antenna" (including ce1iain satellite dishes) iliat are permissible hereUllder 
and, to the extent permitted by the Telecommunications Act of 1996 and/or applicable regulations, 
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as amended, establish reasonable, non-discriminatory restrictions relating to appearance, safety, 
location and maintenance. 

3.5.5. Other than fences which may be constructed, installed or located by the 
Declarant ( or by a Builder as part of Improvements approved in accordance wifu Alticle 2 hereof) in 
its development of, or construction of, Improvements in fue Prope1ty, no fences shall be permitted 
except with the prior written approval of fue Autho1i.zed Entity, as well as co~pliance with all Town 
requfrements and issuance of all Town-required permits. Any fences constructed on a Lot shall be 
mafotained by the Owners of that Lot 

Section 3.6. Veh:iculax Parking, Storage and Repairs. 

3.6.1. Except as may otherwise be provided in the Guidelines, vehicles may be 
parked only in fue garages, in the driveways serving the Lots, or in appropriate spaces or areas 
which may be designated by the Authorized Entity, except that, any vehicle may be otherwise 
parked as a temporary expedient for loading, delive1y, or emergency. 

3.6.2. Except as may otherwise be provided fo the Guidelines, commercial 
vehicles, vehicles with commercial -writing on their exteriors, vehicles primmily used or designed 
for commercial purposes, tractors, mobile homes, recreational vehicles, trailers ( either with or 
without wheels), campers, camper trailers, boats and other watercraft, recreational vehicles, golf 
carts and boat trailers, shall be parked only in enclosed garages or specific areas, if any, which may 
be designated by the Authorized Entity. This restriction, however, shall not restrict trucks or 
commercial vehicles which are necessary for construction or for the maintenance of any po1tio11 of 
the Property or any Improvements located thereon, nor shall such restriction prohibit vehicles that 
may be otherwise parked as a temporary expedient for loading, delive1y or emergency. Stored 
vehicles and vehicles which are inoperable or do not have clment operating licenses shall not be 
permitted in the Property except within enclosed garages. For purposes of this Section, a vehicle 
shall be considered "stored" if, for example, it is up on blocks or covered with a tarpaulin and 
remains on blocks or so covered for seventy-two (72) consecutive hours without the prior approval 
of the Authorized Entity. 

3.6.3. In the event the Authorized Entity determines that a vehicle is parked or 
stored in violation of subsections 3.6.1 or 3.6.2 hereof, then a written notice describing said vehicle 
shall be personally delivered to the owner thereof (if such owner can be reasonably ascertained) or 
shall be conspicuously placed upon the vehicle (if the owner thereof cannot be reasonably 
ascertained), and if the vehicle is not removed witlun a reasonable time thereafter, as determined by 
the Authorized Entity, then the Authorized Entity may have the vehicle removed at the sole expense 
of the owner thereof. 

3.6.4. No activity, including maintenance, repair, rebuilding, dismantling, 
repainting or servicing of any kind of vehicles, trailers or boats, may be performed or conducted in 
the Property unless it is done withln completely enclosed stmcture(s) which screen the sight and 
sound of the activity from the street and from adjoining propeity. Any Owner or other Person 
unde1taldng any such activities shall be solely responsible for, and assumes all risks of, such 
activities, including adoption and utilization of any and all necessary safety measures, precautions 
and ventilation. DECLARANT AND EACH BillLDER HEREBY DISCLAIM ANY AND ALL 
OBLIGATIONS REGARDJNG, RELATING TO OR ARISING OUT OF TIIE PERFORMANCE 
OF ANY MAINTENANCE, SERVICING, REBUILDING, REP AJR, DISMANTLING, OR 
REP AINTJNG OF ANY TYPE OF VEfilCLE, BOAT, TRAILER, MACBINB OR DEVICE OF 
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ANY KJND WITHIN ANY LOT BY ANY OWJ\TER OR OTHER PERSON. The foregoing 
res-6.iction shall not be deemed to prevent washing and polishing of any motor vehicle, boat, ttailer, 
motor-driven cycle, or other vehicle on a Lot, together with those activities normally incident and 
necessary to such washing and polishing. 

Section 3.7. Nuisances. 

No nuisance shall be pemritted which is visible within or otherwise affects any portion of 
the Property, nor any use, activity or practice which inte1feres with the peaceful enjoyment or 
possession and proper use of any Lot, or any portion thereof, by its residents. As used herein, the 
term "nuisance" shall include each violation of these Covenants and the Guidelines, if any, but shall 
not include any activities of the Declarnnt or of a Builder; provided, however, that such activities of 
Declarant and/or Builder shall not violate Section 3.10 or Section 3.11 below. No noxious or 
offensive activity shall be carried on upon any Lot nor shall anything be done or placed on any Lot 
which is or may become a nuisance or cause embarrassment, disturbance or mmoyance to others. 
Further, no unlawful use shall be permitted or made of the Property 01· any portion thereof. All 
laws, ordinances and regulations of all governmental bodies having jurisdiction over the Property, 
or any portion thereof, shall be observed. 

Section 3.8. No Hazardous Activities; No Hazm·dous Materials or Chemicals. 

No activities shall be conducted on any Lot or within Improvements constructed on m1y Lot 
which are or might be unsafe or hazardous to any person or property. Without limiting the 
generality of the foregoing, no fueatms shall be discharged upon any Lot and no open fires shall be 
lighted or permitted on any Lot except in a contained barbecue unit while attended and in use for 
cooking purposes or within an interior fireplace or within an outdoor fire pit powered by natural gas, 
propane or similar fuel. Further, no hazardous materials or chemicals shall at any time be located, 
kept or stored in, on or at any Lot except such as may be contained in household products normally 
kept at homes for use of the residents thereof and in such limited quantities so as to not constitute a 
hazm·d or danger to person or property. 

Section 3.9. No Annoying Lights, Sounds or Odorn. 

No light shall be emitted from any Lot which is unreasonably bright or causes unreasonable 
glare; no sound shall be emitted from any Lot which is unreasonably loud or annoying; and no odor 
shall be permitted from any Lot which is noxious or offensive to others. Fmfuer, no annoying light, 
sound or odor shall be penuittcd which may be seen, heard or smelled from any Lot. In addition to 
the foregoing, no electromagnetic, light or any physical emission which might inte1fere with 
aircraft, avigation, comttnmications or navigational aids shall be permitted. 

Section 3.10. Restdctions on Trash and Materials. 

No refuse, garbage, trash, lumber, grass, shrubs or tree clippings, plant waste, metal, bulk 
materials, scrap or debris of any kind shall be kept, stored, or allowed to accumulate except inside 
the residence on any Lot nor shall such items be deposited on a street, unless placed in a suitable, 
tightly-covered container that is suitably located solely for the pmpose of garbage pickup. Fmther, 
no trash or materials shall be pe1mitted to accumulate in such a mannei as to be visible from any 
Lot. All equipment for the storage or disposal of such materials shall be kept in a clean and sanitary 
condition. No garbage or trash cans or receptacles shall be maintained in an exposed or unsightly 
malJller. 
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Subject to Section 3.4 hereof, each Lot shall at all times be kept in a clean and sightly 
condition by the 0-wner(s) thereof 

Section 3.12. Leases, 

TI1e term "lease," as used herein, shall include any agreement or arrangement for the 
occupancy of a Lot or any Improvements thereon by a Person other than the Owner or members of 
the Owner's immediate family, including month-to~month rentals, shorter term rentals, long term 
rentals, and subleases, and "leases" shall mean collectively all leases then in effect. Any Owner has 
the right to lease bis entire Lot, or any po1iion thereof, under the following conditions: 

3 .12.1. All leases shall be in writing; 

3 .12.2. All leases shall provide that the terms of the lease and lessee's occupancy of 
the leased premises shall be for no less than thirty (30) days, be subject in all respects to these 
Covenants; and that any failme by the lessee to comply with these Covenants, in any respect, shall 
be a default under the lease, enforceable by the Authorized Entity as a third party beneficiary and in 
the same manner as if the Authorized Entity were the landlord; and · 

3.12.3. The respective Owner of the Lot related to such lease shall provide the 
Aufuorized Entity with a copy of such lease upon request. 

Section 3.13. Landscaping. 

Landscaping shall be installed on the side and back yards of each Lot by the Owner thereof 
(other than the Declarant or a Builder), on the earlier of: (a) as required by all applicable Town
approved documents governing the Property; or (b) within one hundred eighty (180) days after 
acquisition of title to such Lot by the first Owner of such Lot ( other than the Declarant or a Builder) 
and occupancy of such Lot or any Improvements thereon; subject to delays for any applicable 
moratorium(s) imposed by the Town or any other governmental entity. Landscaping plans must be 
submitted to the Authorized Entity for review, and the approval of such plans by the Authorized 
Entity shall be obtained, prior to the installation of landscaping, except where installed by the 
Declarant or a Builder. Each Owner shall maintain all landscaping on such Owner's Lot in a neat 
and attractive condition, including periodic and horticulturally correct pruning, removal of weeds 
and debris, and replacement oflandscaping. 

Section 3.14. Grade and Drainage; Inigation Recommendations; Drainage Easement; 
Maintenance of Surface Drainage Improvements; Underdrains; and Non-Potable System Lines. 

3 .14.1. Each Owner shall maintain the grading upon bis Lot, and grading around the 
building foundation, at the slope and pitch fixed by the final grading thereof, so as to maintain the 
established drainage. Each Owner agrees that he will not in any way interfere with the established 
drainage pattern over his Lot. In the event that it is necessary or des:iJ:able to change the established 
drainage over any Lot, then the Owner thereof shall submit a plan to the DRC for review, and shall 
obtain approval by the Authorized Entity, ill accordance with Article 2 of these Covenants, and any 
such change shall also be made in accordance with all laws, regulations, requirements and 
resolutions of the Town and other applicable governmental entities. For pmposes of this Section, 
"established clrainage11 is defined as the drainage which exists at the time final grading of a Lot by 
the Declarant, or by a Builder, is completed. 
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3.14.2. The Owner of a Lot should not plant flower beds (especially annuals), 
vegetable gardens and other la11dscaping which requires regular watering, withln five (5) feet of the 
foundation of the dwelling unit or any slab on the Lot If evergreen slnubbery is located withln five 
(5) feet of any foundation wall or slab, then the Owner of the Lot should water such slnubbery by 
"controlled ha11d-watering, 11 and should avoid excessive watering. Further, piping and heads for 
sprinkler systems should not be installed within five (5) feet of foundation walls and slabs. 

3.14.3. Declarant hereby reserves to itself, and grants to the Metropolitan District, 
easements for drainage and drainage facilities across the five (5) rea1· and five (5) side feet of each. 
Lot; provided, however, that if a residence is located upon any of the areas described in this 
sentence, then such easement shall be reduced in width to the width of the distance from the nearest 
lot line to the exterior wall of the residence on such Lot that is nearest to such lot line. Except for 
residences as provided in the preceding sentence, no Improvements shall be placed or permitted to 
remain on any Lot nor shall any change in grading be permitted to exist which may change the 
direction of flow or obstruct or retard the flow of water or other moisture through channels or 
swales within such rear and side yard drainage easements. Declarant reserves to itself and to the 
Metropolitan District the right to enter in and upon each such rear a11d side yard drainage easements, 
at any time, to construct, repair, replace or change drainage pipes, strnctmes or drainage ways, or to 
pe1form such grading, drainage or conective wo1k as Declarant or the Metropolitan District may 
determine; provided, however, that such right a11d authority in the Declarant terminates at such time 
as the Declarant Control Pe1iod terminates, as provided in Section 1.4 of these Covenants, at which 
time said reserved 11ght and easement shall vest solely in the Metropolitan District. 

3.14.4. Underdrains: 

3.14.4.1. There are undcrdrain main lines (collectively, "Underdrain 
Mainlines"), which are (and will be) installed, generally, underneath the sanitary sewer system or at 
the rear of the Lots, and which serve as the main lines of the underdrain system that mns through the 
Property. The Underdrain Mainlines do deviate from the sewer main lines and/or rear of the Lots :in 
certain areas. The Metropolitan District will take ownership and maintenance responsibility for all 
of the Underdrain Mainlines to the extent not located on a Lot 

3.14.4.2. There are under&·ain service lines and related facilities (each 
individually an "Under&·ain Service Line" and collectively the "Underdrain Service Lines"), which 
stub off of the Underdrain Mainlines and run to each Lot. The Underdrain Service Lines are private 
facilities that are to be owned and maintained by the Owner of the Lot, at such Owner's sole cost 
and expense, to the extent located on the Lot That is, the Metropolitan District will not own or 
maintain the Underdrain Service Lines to the extent located on Lots. 

3.14.5. Non-Potable System Lines. 

3.14.5.1. There are non-potable water system main lines (collectively, 
"NPWS Mainlines"), which are (and will be) installed, generally, in the rear of the Lots, and which 
serve as the main lines of the non-potable water system that runs through the Property. The NPWS 
Mainlines do deviate from the rear of the Lots i11 certain areas. The Metropolitan District will take 
ownership and maintenance responsibility for all of the NPWS Mainlines up to the point of 
connection of the san.1e to the master valve (i.e. the non-potable water valve on each NPWS Service 
L:uie (hereinafter defined) located on a Lot that is installed past the meter and closest to the 
. residence, hereinafter referred to as the "Master Valve"). 

13 



4086160 02/26/2015 03:09 PM 
Page 14 of 24 

3.14.5.2. There are non-potable water system service lines and related 
facilities ( each individually a11 'WWS Service Line" and collectively the "NPWS Service Lines"), 
which stub off of the NPWS. Mainlines into each Lot. The NPWS Service Lines are private 
facilities that are to be owned a11d maintained by the Owner of the Lot, at such Owner's sole cost 
a11d expense, to the extent located on such Lot, from the Master Valve throughout the remainder of 
such NPWS Service Line located on such Lot. That is, the Metropolitan District will own and 
maintain the J\TPWS Service Lines, to the extent located on Lots, 01tly to the point of connection of 
the NPWS Service Line with the Master Valve. 

3.14.6. The 1ights, obligations and easements granted in this Section 3.14 may be 
exercised only during reasonable hours after reasonable notice to the Owner(s) or occupa11t(s) of 
any affected Lot; except that no such notice shall be required in com1ection with a11y exterior, non
intrusive maintenance; and except that in emergency situations entry u1Jo11 a Lot may be made at 
any time, provided that the Owner(s) or occupant(s) of each affected Lot shall be notified of 
emergency entry as early as is reasonably possible. 

ARTICLE 4. ALTERNATIVE DISPUTE RESOLUTION 

Section 4.1. Statement of Clarificatii:m. 

Without modifying or restricting the scope of this Article and as a statement of clarification only, 
nothing contained in this Article is intended to prevent fue parties from attempting to resolve any 
differences between them through the normal course of business and communications. It is only 
when the parties are unable to resolve their differences and they wish to proceed further through the 
assertion of a Claim ( as defined herein), that the mandatory dispute resolution provisions contained 
in this Article are required. 

Section 4.2. Altemative Method for Resolving Disputes. 

Declarant, the Authorized Entity, fueir officers, directors, affiliates, agents, employees and 
contractors, all Owners, consultants, and any Person not ofuerw:ise subject to these Covena11ts but 
who agrees to submit to this .Axticle (including any subcontractors and suppliers), each such entity 
being refen-ed to individually as a "Bound Party" and collectively as the "Bound Parties," 
agree to encourage the amicable resolution of disputes involving the Property and all of its 
improvements without the emotional and financial costs of litigation. Accordingly, except as 
otherwise agreed to in W1iting between any Bound Parties, each Bound Party covenants and agrees 
to submit all Claims to mediation, a11d if such mediation is not successful, :final bincling arbitration, 
as set forth below in this Article, and not to otherwise bring legal or equitable action in any court. 

Section 4.3. Claims. 

Except as specifically excluded in this Section or as ofuerwise agreed to in writing between any 
Bound Parties, including without limitation any purchase and sale agreement or similar 
document ( each a "Superseding Agreement"), all clainis, disputes and other controversies arising 
out of or relating in a11y way to fue: 

4.3.1. interpretation, application or enforcement of this Declaration; 

4.3.2. design, construction, sale, maintenance, habitability or condition of any 
improvements within the Community or any alleged defect fuerein, including without limitation any 
"action" as defined in C.RS. §13-20-802.50); 
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4.3.3. rights, obligations and duties of any Bound Party under this Declaration, 
and/or any breach or alleged breach fuereof; 

are here:inafter referred to as a "Claim" or "Claims/' All Claims shall be subject to and 
resolved :in accordance with fue tenns and provisions of this Article. 

Notwitbstand:ing any contrary provision of this Article, the following shall not be Claims 
and shall not be subject to the provisions of this Article: 

4.3 .4. any legal action by the Authorized Entity agamst any Bound Party to enforce 
any payment provisions of these Covenants; 

4.3.5. any legal action by the Authorized Entity to obta:in a temporary or pem1anent 
restra:in:ing order or injunction and such other ancillary relief as the court may deem necessary in 
order for the Authorized Entity to act under and enforce the provisions of Aiticle 2 (Design Review) 
or Article 3 (Restrictions); and 

4.3.6. any legal action to enforce an arbitration award provided in this Article .. 

Any question about wheiher a matter is a Claim, and/or whether such matter is covered by 
thls Article, shall be dete.nnined by the arbitrator. 

Section 4.4. Notice of Claim. 

Any Bound Party having a Claim ("Claimant") against any other Bound Party ("Respondent") shall 
submit all of their Claims by Villitten notification delivered to each Respondent, stating plainly and 
concisely: · 

4.4.1. the nature of the Claim, :including tlie Persons involved and Respondent's 
role :in the Claim; 

4.4.2. the legal or contractual basis of the Claim (i.e., fue specific authority out of 
which the claim arises); and 

4.4.3. the specific relief and/or proposed remedy sought. 

Section 4.5. Timely Initiation. 

All Claims shall be :initiated by ihe Claimant within a reasonable time after the Claim has arisen, 
and in no event shall it be made after the date when institution oflegal or equitable action based on 
such Claim would be barred by the applicable statute of limitations or repose. 

Section 4.6. Right to be Heard. 

Upon receipt of a Claim and prior to commencing any arbitmtion proceeding which may fall within 
the scope of this Article, fue Respondent shall have the 1ight to be heard by the Claimant :in an effort 
to resolve the Claim. The parties shall make every reasonable effo1t to meet in person and confer for 
the purpose of resolv:ing the Claim by good faith negotiation. Any party may appo:int a 
representative to assist such pru:ty in negotiations. With respect to the forego:ing, the Claimant and 
Respondent shall :individually (i.e. without the joinder or inclusion of other Owners or such 
Claimant serving as a class representative for or becoming a class member of other Owners) 
mediate all Claims prior to proceed:ing under Section 4.8 below. The mediation shall be conducted 
by a s:ingle mediator. ff such parties are unable to agree upon the selection of a mediator with:in 
fifteen (15) days of initiation of the Claim, then a single mediator shall be chosen in accordance 
with the rules governing the selection of an arbitrator under the Colorado Uniform Arbitration Act 
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(the "CUAA"). All mediation fees shall be split equally. among the Claimant and Respondent. 
Prior to conducting such mediation, and consistent with Colorado law, the parties thereto shall agree 
:in wiiting to limit the admissibility in arbitration or any co111i action of anything said, any admission 
made, and any documents prepared in the course of the mediation. If Claimant or Respondent 
commences an arbitration or other action based upon a Claim without first attempting to resolve the 
Claim through mediation, such party shall not be entitled to recover the costs of such action, even if 
the same would otherwise be available in such arbitration or other action. 

Section 4.7. Right to Inspect 

If the Claim is asse1ied against Declarant and/or its officers, directors, affiliates, agents, 
employees, contractors or consultants and is based on a defect in the design or the construction of 
the Improvements within the Property, subject to Ovvner' s prior written approval, which shall not be 
umeasonably withheld, Declarant shall have the right to access the affected area for purposes of 
inspecting the condition complained of, and the correction thereof, including any necessary 
redesign. 'This shall include, but not be limited to, notice prior to conducting any investigative or 
destructive testing. The Claimant shall meet with Declarant and/or its designees to discuss, in good 
faith, ways to Tesolve the Claim. · 

In the exercise of the inspection rights contained herein, the inspecting party ("Inspecting 
Party") shall be careful to avoid any unreasonable intrusion upon, or harm, damage or costs to the 
other party. The Inspecting Party shall use best efforts to avoid causing any damage to, or 
interference with, any in1provements on the property being inspected ("Inspection Property") and 
minimize any disruption or inconvenience to any person who occupies the Inspection Property; 
shall remove all debris placed on the Inspection Property by the Inspec·ting Party on a timely basis; 
and in a reasonable and timely manner, at the Inspecting Party's sole cost and expense, promptly 
remove equipment and materials from the Inspection Property placed on the Inspection Property by 
the Inspecting Party, and repair, replace and restore the Inspection Property to the condition of the 
Inspection Property as of the date of entry thereon by the Inspecting Party. The Inspecting Party 
shall not permit any claim, lien or other encumbrance arising from the use of its rights to accrue 
against or attach to the Inspection Prope1iy. The repair, replacement and restoration work includes, 
without limitation, the repair or replacement to any structures, driveways, fences, landscaping, 
utility lines or other Improvements on the Inspection Prope1iy that were damaged, removed or 
destrnyed by Inspecting Party. 

The Inspecting Party shall indemnify, defend and hold harmless the Owners, tenants, guests, 
employees and agents, against any and all liability, claims, demands, losses, costs and damages 
incurred, including court costs and attorneys' fees, resulting from or in perfom1ance of this Section, 
or as a result of any Inspecting Party's breach of tbis Section. 

Section 4.8. Final Binding Arbitration. 

4.8.1. If the Parties do not reach a settlement of the Claim within 30 days after the 
mediation was conducted, the Claimant shall have 30 additional days to submit the Claim to binding 
arbitration :in accordance with the arbitration procedures set forth below: 

4.8.1.1. The parties agree that where any Claim is submitted to arbitmtion, 
and any other Bound Pmiy other than another OVi111er may have liability with respect thereto, all 
pruties to the dispute agree that other Bound Parties (other than another Ovvner) related to such 
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dispute or any intertwined or connected dispute, may be joined as additional parties in such 
arbitration, or if separate arbitrations exist or are separately initiated, to the consolidation of a11 such 
arbitrations. Notwithstanding anything to the contrary, each arbitration shall be conducted on an 
individual Owner basis to address the applicable Claim (i.e. without the joinder or inclusion of other 
Owners or such Claimant serving as a class representative for or becoming a class member of other 
Owners). 

4.8.1.2. If the Claim(s) are not timely submitted to arbitration or if the 
Claimant fails to appear for the arbitration proceeding, the Claims shall be deemed abandoned, and 
Respondent(s) shall be released and discharged from any and all liability to Claimant mising out of 
such Claims. · 

4.8.1.3. In the absence of an agreement otherwise between the applicable 
Bound Parties, all Clajms subject to arbitration shall be conducted in accordance with the CUAA 
and be decided by a single private party arbitrator who is a retired Colorado state court or Federal 
judge or attomey licensed to practice law in Colorado. 

4.8.1.4. If the parties are unable to agree upon an arbitrator within thirty 
(3 0) days from the date of the demand for m·bitration, then the arbitrator shall be chosen in 
accordance with the rules governing the selection of an. arbitrator llllder the CUAA. 

4.8.1.5. No person shall serve as the arbitrator who may have any financial 
or personal interest in the result of the arbitration or miy ffilllily, social or significant professional 
acquaintance with any other pmty to the arbitration. Any person designated as an arbitrator shall 
immediately disclose in writing to all parties any circumstance likely to affect the appem·ance of 
impmiiality and/or actual impmtiality, including any bias or financial or personal interest or 
relationship in the outcome of the m·bitration ("Arbitrator's Disclosme"). If any party objects to the 
service of any arbitrator within 14 days after receipt of that Arbitrator's Disclosure, such arbitrator 
shall be replaced in the same mm.mer as provided in Section 4.8.1.4. above. 

4.8.1.6. The arbitrator shall :fix the date, time and place forthe hearing. The 
arbitration proceedings shall be conducted in Weld County, unless otherwise agreed by the parties. 

4.8 .1. 7. Subject to the provisions of these procedures, the arbitration shall be 
conducted in accordance with mles and procedmes determined by the arbitrator. 

4.8.1.8. Subject to the arbitrator's right to establish rules and procedures 
governing formal discovery in the arbitration, no formal discovery shall be conducted in the absence 
of an order of the arbitrator or express written agreement of the parties. Notwithstanding the 
foregoing sentence, mzy party asserting Claims against the Declm·m1t and/or its of-£.cers, directors, 
affiliates, agents, employees, contractors or consultants shall notify the Declarant prior to retaining 
any Person as a11 expert witness for purposes of any arbitration or authorized litigation, and the 
Declm·a11t shall be entitled to conduct discovery, including depositions, of such expert. 

4.8.1.9. The award rendered by the arbitrator shall be final and binding, may 
be filed with any court of competent jmisdiction in accordance with applicable law and judgment 
obtained thereon, and execution may issue. An awm·d in favor of any party shall be limited to actual 
damages, and the arbitrator shall not have any authority to awm·d exemplary, punitive, special, 
indirect, consequential or any other dmnages other than actual damages. All arbitrator a11d 
arbitration fees shall be split equally among all Claimants and Respondents. Each party shall be 
responsible for its own costs and expenses related to the Claim and shall not be entitled to or 
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awarded its attorney's fees or costs incU1red with respect thereto, or the arbitrator's or arbitration 
fees. 

4.8.1.10. Unless directed by tl1e arbitrator, there shall be no post-
hearing briefs. 

4.8.1.11. The arbitration award shall address each claim to be resolved 
in the arbitration, provide a summary of the reasons thel'efor and the relief granted. 

Section 4.9. Amendment; Servitude in Gross. 

The lights, terms and provision of this Article 4 are enforceable by Declarant, and shall not 
be amended without the written consent of Declarant. Further, this Article 4 and the rights, terms 
and provisions contained herein constitute a servitude in gross for the benefit of Declarant and its 
officers, directors, affiliates, agents, employees, contractors and consultants, shall inure to the 
benefit of the foregoing during the effective period of this Article, and all of the foregoing are third 
party bene:ficia1ies thereo~ regardless of ownership of any portion of the Property. 

Section 4.10. Binding Effect. 

BY .TAKING TITLE TO ANY PORTION OF THE PROPERTY, EACH OWNER 
THEREOF ACKNOWLEDGES AND AGREES THAT THE TERMS OF THIS ARTICLE 4 ARE 
A SIGNIFICANT INDUCEMENT TO DECLARANT'S WILLINGNESS TO DEVELOP THE 
PROPERTY, CONS1RUCT IMPROVEMENTS AND SELL DWELLING UNITS, AND THAT 
IN THE ABSENCE OF THE PROVISIONS CONTAINED IN THIS ARTICLE 4, DECLARANT 
WOULD HA VE BEEN UNABLE AND UNWILLING TO DEVELOP THE PROPERTY, 
CONSTRUCT IMPROVEMENTS OR SELL DWELLING UNITS FOR T8:E PRICES PAID BY 
THE ORIGINAL PURCHASERS. BY ACCEPTING TITLE TO SUCH PORTION OF THE 
PROPERTY, EACH OWNER ACKNOWLEDGES AND AGREES TIM.T THE TERMS OF 
THIS ARTICLE 4 Lilv.lIT HIS OR HER RIGHTS WITH RESPECT TO THE RIGHTS AND 
REMEDIES THAT MAY BE AVAILABLE IN THE EVENT OF A POTENTIAL OR ACTUAL 
CONSTRUCTION DEFECT AFFECTING THE IMPROVEMENTS OR ANY PORTION 
THEREOF, INCLUDING WITHOUT Lilv.lITATION ANY DWELLING UNIT. 

Section 4.11. Dmation and Waiver of Article. 

Notwithstanding anything to the conirmy, this Alticle 4 shall automatically terminate and be of no 
:further force or effect ten (10) years after the expiration of the Declarant Control Period. Further, 
the Authorized Entiiy, at its sole option, may, on behalf of itself, voluntarily waive the requiTements 
of this Article 4 from time to time and on a case-by-case basis. 

ARTICLES. GENERAL PROVISIONS 

Section 5.1. Enforcement. 

This subsection is subject to .AJ.ticle 4 of these Covenants (Altemative Dispute Resolution) 
dU1ing the effective pedod thereof, except as to any enforcement actions in which the Metropolitan 
District is acting as the Authorized Entity. Enforcement of the covenants, conditions, restrictions, 
easements, reservatioJJ.S, rights-of-way, liens, charges and other provisions contained in these 
Covenants, as amended, may be by any proceeding at law or in equity against any Person(s) 
violating or attempting to violate any such provision, and possible remedies include all of those 
available at law or in equity. The Declarant, Metropolitan District, and any aggrieved Owner, shall 
have the right, but not the duty, to institute, maintain and prosecute any such proceedings. No 
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remedy shall be exclusive of other remedies that may be available. Failure by the Declarant, the 
Metropolitan District, or any Owner, to enforce any covenant, restriction or other provision herein 
contained, shall in no event give rise to any liability, nor shall such non-enforcement be deemed a 
waiver of the right to thereafter enforce any covenant, restriction or other provision of these 
Covenants. 

The foregoing shall include the right of the Metropolitan District, except with respect to the 
Declarant or any Builder, to send demand letters and notices, to levy and collect fines, to negotiate, 
settle and to take any other actions, with respect to any violation(s) or alleged violation(s) of any of 
these Covenants, the Guidelines, and/or any rules and regulations, or other regulations or 
requirements, of the Metropolitan District 

Section 5.2. Severability. 

All provisions of these Covenants are severable. Invalidation of any of the provisions, 
including any provision(s) of Article 4 of these Covenants (Alternative Dispute Resolution), by 
judgment, court order or otherwise, shall in no way affect or 1:inrit any other provisions, which shall 
remain in full force and effect 

Section 5.3. Duration, Revocation and Amendment. 

5.3.1. Except as otherwise.provided in these Covenants, each and eve1y provision 
of these Covenants shall run with and bind the land perpetually from the date of recording of these 
Covenants. Except as otherwise provided in these Covenants, these Covenants may be amended by 
a vote or agreement of the Owners of at least sixty-seven percent ( 67%) of the Lots; provided that, 
until the expiration of the Declarant Control Period, no amendment of these Covenants shall be 
effective without the p1ior, wiitten consent of the Declarant. 

5.3.2. Notwithstanding anything to the contrary contained in these Covenants, 
these Covenants, or any map or plat, may be amended in whole or in part, at any time, by the 
Declarant without the consent or approval of any other Owner or any other Person, to conect 
clerical, typographical, or technical enors, or to claiify these Covenants or any provision hereof. 
The Declarant's right of an1endment set forth in the preceding sentence shall terminate concurrently 
with the Declarant Control Period. 

5.3.3. Notwithstanding anything to the contra1y contained in these Covenants, 
these Covenants, or any map 01· plat, may be amended in whole or in part, at any time, by the 
Declai·ant without the consent or approval of any other Owner 01· any other Person, in order to 
comply with the requirements, standards, 01· guidelines of the Government National Mortgage 
Association, the Federal National Mortgage Association, the Fede:i;al Home Loan Mortgage 
Corporation, the Department of Housing and Urban Development, including the Federal Housing 
Administration, the Veterans Administration, or any other governmental or quasi~governmental 
agency, or any other public, quasi-public or private entity which performs (or may in the future 
pe1form) :functions similar to those currently pe1formed by any of such entities. The Declarant's 
right of amendment set forth in the preceding sentence shall terminate conclmently with the 
Declarant Control Period. 

Section 5.4. Minor Violations of Setback Rest1ictions. 

If upon the erection of any structure, it is disclosed by suivey that a minor viola1ion or 
infringement of setback lines has occurred, such violation or infr.ingement shall be deemed waived 
by the Owners of each Lot :immediately adjoining the st:ructme which is in violation of the setback, 
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and such waiver shall be binding upon all other Owners. However, nothing contained in this 
Section shall prevent the prosecution of a suit for any other violation of these Covenants or the 
Guidelines, if a:oy. A "minor violation," for the purpose of th.is Section, is an unintentional 
violation of not more than fom ( 4) feet beyond the required setback lines or Lot lines. Tb.is 
provision shall apply only to the original structures and shall not be applicable to any alterations or 
repairs to, or replacements of, any of such shuctmes. In addition to the foregoing, setback 
requirements are set by the Town, such that any violation of the same is subject to review by, and 
approval of, the Town. 

Section 5.5. Subdivision or Replatting of Lots. 

The Declarant hereby reserves the right to subdivide or replat any Lot(s) owned by the 
Declarant, provided that each subdivision or replatting is subject to review and approval by the 
Town. Each such subdivision or replatting may change-the number of Lots in the Property. The 
foregoing reservation includes the right to move any lot line(s) on Lot(s) for ihe purpose of 
accommodating Improvements which are, or may be constructed. The rights provided for in this 
Section shall terminate 25 years after recording of these Covenants in the office of the Clerk and 
Recorder of Weld County, Colorado. 

Section 5.6. Withdrawal. 

During the Declarant Control Period, the Declarant reserves the right to withdraw the 
Property, or any portion thereof, including one or more Lots, from these Covenants, so long as the 
Declarant owns the portion of the Property to be withdrawn. Each withdrawal, if any, may be 
effected by the Declarant recording a withdrawal document in the office of the Clerk and Recorder 
of the county in which such withdrawn property is located. A withdrawal as contained in this 
paragraph constitutes a divestiture, withdrawal, and de-annexation of ihe withdrawn property from 
these Covenants so that, from and after the date of recording a withdrawal document, the property 
so withdxawn shall not be part of the Property. Notice of any such withdrawal shall be given to the 
Town. 

Section 5.7. Annexation. 

The Declarant may, at any time, annex to the Pmperty additional property, including any 
property which may previously have been withdrawn from the Property. Each such annexation, if 
any, shall be accomplished by recording of an annexation document that expressly and 
unequivocally provides that the property described. therein shall be subject to these Covenants and 
all terms and provisions hereof. However, any such am1exation may include provisions which, as to 
the property described therein, adds to or changes the rights, responsibilities and other requirements 
of these Covenants. Any such additional or changed provisions may be am.ended with the consent 
of the Owners of 67% of the Lots to which those provisions apply. Notice of any such annexation 
shall be given to the Town. 

Section 5.8. Declarant and Builder Use. 

Notwithstanding anytlring to the contrary contained in these Covenants, it shall be expressly 
permissible and proper for Declarant, its employees, agents, and contractors, as well as any Builder 
(but only with the express written consent of the Declarant), to perform such reasonable activities, 
and to maintain upon portions of the Lots as Declarant or Builder deems reasonably necessary or 
incidental to the constmction and sale of Lots and development and construction of Improvements. 
The foregoing includes locating, maintaining and relocating management offices, signs, model 
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. units, sales and constrnction trailers, and sales offices, in such numbers, of such sizes, and at such 
locations as it determines. Further, nothing contained in these Covenants shall limit the rights of 
Declarant or any Builder (but only with the express written consent of the Declarant) or require the 
Declarant or any Builder (but only with the express written consent of the Declarant) to obtain 
approvals: 

5.8.1. to excavate, cut, fill or grade any property (with the consent of the Owner 
thereof) or to consimct, alter, demolish or replace any Improvements; 

5.8.2. to use any Improvements on any property (with the consent of the Owner 
thereof) as a construction, management, model home or sales or leasing 9ffice in connection with 
the development, construction or sale of any property; and/or 

5. 8 .3. to seek or obtain any approvals lmder these Covenants for any such activity. 

Section 5.9. Notices. 

Any notice permitted or required in these Covenants shall be deemed to have been given 
and received upon the earlier to occur of ( a) personal delivery upon the Person to whom such notice 
is to be given; or (b) two (2) days after deposit in the United States mail, registered or certified mail, 
postage prepaid, retum receipt requested, addressed to the Owner at the address for such Owner's 
Lot. 

Section 5.10. Limitation on Liability. 

The Declarant, any Builder, the Metropolitan District, the DRC, and their respective 
directors, officers, shareholders, members, partners, agents or employees, shall not be liable to any 
Person for any action or for any failure to act arising out of these Covenants and the Guidelines, if 
any, unless the action or failure to act was not in good faith and was done or withheld with malice. 
Further, the Metropolitan Distiict does not waive, and no provision of these Covenants shall be 
deemed a waiver of, the immunities and limitations to which the Metropolitan Dist:dct is entitled as 
a matter oflaw, inclucling the Colorado Governmen~ Immunity Act, §24-10-101, et seq. C.R.S., as 
amended. The release and waiver set forth h1 Section 5 .14 (Waiver) shall apply to this Section. 

Section 5.11. No Representations, Guaranties or Warranties. 

No representations, guaranties or wan-anties of any kind, express or implied, shall be 
deemed to have been given or made by Declarant, any Builder, the Metrqpolitan District, the DRC, 
or by any of their officers, directors, shareholders, members, partners, agents or employees, in 
connection with any porlion of the Property, or any Improvement, its physical condition, simctural 
integrity, freedom from defects, zoning, compliance with applicable laws, fitness for intended use, 
or view, or in connection with the subdivision, sale, operation, maintenance, cost of maintenance, 
taxes or regulation thereof, unless and except as specifically set forth in vv.riting. The release and 
waiver set forth in Section 5.14 (Waiver) shall apply to this Section. 

Section 5.12. Disclaimer Regarcling Safety. 

DECLARANT, TI-IB BUILDERS, TI-IB :METROPOLITAN DISTRICT, THE DRC, AND 
TilEIR RESPECTIVE OFFICERS, DIRECTORS, SHAREHOLDERS, MEMBERS, PARTNERS, 
AGENTS AND EMPLOYEES, HEREBY DISCLAIM ANY OBLIGATION REGARDING THE 
SECURITY OF ANY PERSONS OR PROPERTY WITHIN THE PROPERTY. BY 
ACCEPTING A DEED TO A LOT WITHIN THE PROPERTY, EACH OWNER 
ACKNOWLEDGES THAT DECLARANT, THE BUILDERS, THE METROPOLITAN 
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DISTRICT, THE DRC, AND THEIR RESPECTIVE OFFICERS, DIRECTORS, 
SHAREHOLDERS, MEIY.IBERS, PARTNERS, AGENTS AND EMPLOYEES, ARE 
OBLIGATED TO DO THOSE ACTS SPECIFICALLY ENUMERATED HEREIN OR IN THE 
GUIDELINES, IF ANY, AND ARE NOT OBLIGATED TO DO ANY OTHER ACTS WI1H 
RESPECT TO THE SAFETY OR PROJECTION OF PERSONS OR PROPERTY WITHIN THE 
PROPERTY. TIIB RELEASE AND WANER SET FORTH IN SECTION 5.14 (WANER) 
SEfALL APPLY TO THIS SECTION. 

Section 5.13. Development Within and Surrounding the Property. 

Each Owner aclmowledges that development within and surrouncling the Prnperty may 
continue for an indefinite period, and that plans for the density, type and location of :improvements, 
developments or land uses may change over time. Such development may entail changes to or 
alterations in the access to the Property, views of or :from the Property or the Lots, surrounding land 
uses, open space or facilities, traffic volumes or patterns, privacy 01· other aspects or amenities. 
Development also may entail noise, odors, unsightliness, dust and other inconveniences or 
disruptions. By accepting a deed to a Lot, each Owner accepts title to such Lot subject to the 
foregoing, and waives and releases any claim against the Declarant, any Builders, the Metropolitan 
District, the DRC, and their respective officers, directors, members, partners, agents and employees, 
heirs, personal representatives, successors and assigns, arising out of or associated with any of the 
foregoing. The release and waiver set forth in Section 5.14 (Waiver) shall apply to tbis Section. 

Section 5.14. Waiver. 

. By acceptance of a deed to a Lot, each .Owner hereby releases, waives, and discharges the 
Declarant, each Builder, the Metropolitan District, the DRC, and their respective officers, directors, 
members, partners, agents and employees, heirs, personal representatives, successors and assigns, 
:from all losses, claims, liabilities, costs, expenses, and damages, arising directly or indirectly from 
any hazards, disclosures or risks set forth in these Covenants, including those contained in Sections 
5.10, 5.11, 5.12 and 5.13. 

Section 5.15. Headings. 

The Article, Section and subsection headings in these Covenants are inserted for 
convenience of reference only, do not constitute a part of these Covenants, and in no way define, 
describe or limit the scope or intent of these Covenants or any of the provisions hereof. 

Section 5.16. Gender. 

Unless the context requires a contrary construction, the singular shall include the plural and 
the plural the singular and the use of any gender shall be applicable to all genders. 

Section 5.17. Action. 

Any action that has been or may be taken by the Declru·ant, any Builder, the Metropolitan 
District, the Authorized Entity, the DRC, or any other Person, may be talcen "at any time, from 
time to time". Each provision tha:t authorizes, directs or permits action shall be deemed to include 
such language. 
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All actions which are to. be taken by, or on behalf of, the Declarant, any Builder, the 
Metropolitan District, the Authorized Entity, the governing body of'-the Metropolitan District, the 
DRC, or any other Person, shall be deemed to be taken 11in the sole discretion" of such Person. 

Section 5.19. Use of"Include," "Includes," and "Inclucling". 

All uses in these Covenants of the words 11include,11 "includes," and "including," shall be 
deemed to include the words 11without limitation" immediately thereafter. 

Section 5.20. Runs -with the Land; Bincling Upon Successors. 

Except as otherwise provided in these Covenants, the benefits, burdens, and all other 
provisions contamed in these Covenants shall be covenants running with and binding upon the 
Property and all Improvements which are now or hereafter become a part of the Property. Except as 
otherwise provided in these. Covenants, the benefits, burdens, and all other provisions contained in 
these Covenants shall be binding upon, and inure to the benefit of the Declarant, the Builders and all 
Owners, and upon and to their respective heirs, personal representatives, successors and assigns. 

JN WITNESS WHEREOF, the undersigned, being the Declarant herein and the Owner of the 
Property, has hereunto set its hand and seal as of the ,z,~ day of February, 2015. 

DECLARANT: 

RICHMOND AMERICAN HOMES OF 
COLORADO, JNC., a Delaware corporation 

'\ 

STATE OF COLORADO ) 
) ss. 

CITY AND COUNTY OF DENVER_) 
.. ~. 

The foregoing instrument was acknowledged before me this~ day of Febmary, 2015, 
by Linda M. Purdy, as Vice President ofRiclnnond American Homes of Colorado, Inc., a Delaware 
corporation. 

Witness my hand and official seal. 

{S E!}tt HOLLY S. HOXENG 
I MOTARY PUBLIC 

I '-11ATE OF COLORADO 
NUTARYiD 1$924007917 

, Mv Commission EXpires Juna 181 2016 ~- , ""' 

Notary Public 
My Commission expires:, _ _:;__,___.:_:_1--'---F------

23 



4086160 02/26/2015 03:09 PM 
Page 24 of 24 

EXHIBIT A 
TO 

PROTECTIVE COVENANTS AND EASEMENTS 
OF JACOBY FARM 

Lots 1 through 10, inclusive, Block 1; 
Lots 1 through 26, inclusive, Block 2; 
Lots 1 through 16, inclusive, Block 3; 
Lots 1 through 20, inclusive, Block 4; 
Lots 1 through 18, inclusive, Block 5; 
Lots 1 through 18, inclusive, Block 6; 
Lots 1 through 12, :inclusive, Block 7; 
Lots 1 through 8, inclusive, Block 8; 
Lots 1 through 10, :inclusive, Block 9; 
Lots 1 through 9, inclusive, Block 10; and 
Lots 1 through 7, inclusive, Block 11; 

(Property) 

Jacoby Farm Subdivision, Second Filing, Town of Windsor, County of Weld, State of Colorado, 
according to the plat thereof recorded i11 the real estate records in the Office of the Clerk and 
Recorder of Weld County, Colorado, on May 2, 2003, at Reception No. 3058584, being the same 
subdivision as Jacoby Farm Subdivision, Second Filing - Vested Property Rights, Town of 
Windsor, County of Weld, State of Colorado, according to the plat thereofrecorded :in the records in 
the Office of the Clerk and Recorder of Weld County, Colorado, on July 29, 2003, at Reception No. 
3089022. 
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